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Plaintiff, The Torrington Conpany (“Torrington”), noves
pursuant to USCIT R 56.2 for judgnent upon the agency record
challenging the Departnent of Conmerce, |International Trade
Adm nistration’s (“Commerce”) final determ nati on, entitled
Antifriction Bearings (OQther Than Tapered Roller Bearings) and
Parts Thereof From France, Germany, ltaly, Japan, Ronmani a, Sweden,
and the United Kingdom Final Results of Antidunping Duty
Adm nistrative Reviews, 64 Fed. Reg. 35,590 (July 1, 1999).
Def endant -i ntervenors, SKF USA Inc. and SKF GrbH (collectively
“SKF”), oppose Torrington’s notion.

Specifically, Torrington clainms that Commerce erred in: (1)
accepting direct price adjustnents that were not tied to SKF s
sales; (2) concluding that the adjustnents were supported by
substantial evidence and did not result in distortion; and (3)
maki ng two errors in the conputer program that calculates SKF s
dunpi ng margins. SKF contends that: (1) Comrerce acted awfully in
accepting SKF's allocated billing adjustnent two as a direct
adj ustment to nornmal val ue; and (2) the adjustnments were supported
by substantial evidence. SKF takes no position on Torrington's
al l egation of clerical errors.

Hel d: Torrington’s USCIT 56.2 notion is denied in part and
granted in part. This case is remanded to Conmerce to correct the
clerical errors in the conputer program that calculates SKF' s
dunpi ng mar gi ns.
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OPI NI ON
TSQUCALAS, Senior Judge: Plaintiff, The Torrington Conpany
(“Torrington”), noves pursuant to USCIT R 56.2 for judgnment upon
the agency record challenging the Departnent of Comerce,
| nt er nat i onal Tr ade Adm ni stration’s (“Commerce”) final

determ nation, entitled Antifriction Bearings (& her Than Tapered

Roll er Bearings) and Parts Thereof From France, Gernmany, ltaly,

Japan, Ronmmnia, Sweden, and the United Kingdom Final Results of

Ant i dunping Duty Adm nistrative Reviews (“Final Results”), 64 Fed.

Reg. 35,590 (July 1, 1999). Defendant-intervenors, SKF USA Inc.

and SKF GrbH (collectively “SKF”), oppose Torrington s notion.

Specifically, Torrington clainms that Commerce erred in: (1)
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accepting direct price adjustnents that were not tied to SKF s
sales; (2) concluding that the adjustnents were supported by
substantial evidence and did not result in distortion; and (3)
making two errors in the conputer program that calculates SKF s
dunpi ng margins. SKF contends that: (1) Comrerce acted awfully in
accepting SKF' s allocated billing adjustnent two as a direct
adjustnment to normal value (“NV’); and (2) the adjustnents were
supported by substantial evidence. SKF takes no position on

Torrington's allegation of clerical errors.

BACKGROUND
This case concerns the ninth review of the antidunping duty
order on antifriction bearings (other than tapered roller bearings)
and parts thereof (“AFBs”) inported to the United States from
Germany during the review period of May 1, 1997 through April 30,
1998.1 Commerce published the prelimnary results of the subject

reviewon February 23, 1999. See Antifriction Bearings (& her Than

Tapered Roller Bearings) and Parts Thereof From France, Gernany,

ltaly, Japan, Ronmni a, Singapore, Sweden, and the United Kingdom

! Since the administrative reviewat issue was initiated after
Decenber 31, 1994, the applicable lawis the antidunping statute as
anended by the Uruguay Round Agreenents Act (“URAA’), Pub. L. No.
103-465, 108 Stat. 4809 (1994) (effective January 1, 1995). See
Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Gir.
1995) (citing URAA §8 291(a)(2), (b) (noting effective date of URAA
anmendnents)).




Court No. 99-08-00461 Page 4

Prelimnary Results of Antidunping Duty Adni nistrative Revi ews and

Partial Recission of Admnistrative Reviews, 64 Fed. Reg. 8790.

Commerce published the Final Results on July 1, 1999. See 64 Fed.

Reg. at 35, 590.

The Court granted FAG Kugel fi scher Georg Schafer AG and FAG
Bearings Corporation’s (collectively “FAG) consent notion for a
judicial protective order on Cctober 10, 1999, after which FAG did

not file any additional papers.

JURI SDI CTI ON
The Court has jurisdiction over this matter pursuant to 19

U S C § 1516a(a) (1994) and 28 U.S.C. § 1581(c) (1994).

STANDARD OF REVI EW
The Court will uphold Commerce’s final determination in an
antidunping admnistrative review unless it is “unsupported by
substanti al evidence on the record, or otherw se not in accordance

with law” 19 U S . C § 1516a(b)(1)(B)(i) (1994); see NIN Bearing

Corp. of Arericav. United States, 24 AT ___,  , Slip Op. 00-64,

at 8-10 (June 5, 2000) (detailing Court’s standard of review in

ant i dunpi ng proceedi ngs).
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DI SCUSSI ON

Commerce’ s Treatnent of SKF' s Hone Market Billing Adjustnments
as Direct Price Adjustnents to Nornal Val ue

A. Backgr ound

SKFFs home market billing adjustnment two (“BILLAD2")
represents billing adjustnments not associated with a specific
transaction. See SKF s Resp. Sec. B Questionnaire (Aug. 28, 1998)
(Case No. A-428-801) at 26-28. SKF expl ained that BILLAD2 incl uded
mul tiple invoices, nultiple products or nmultiple product |Iines and
coul d not be properly tied to a single transaction. See id. at 26.
SKF, therefore, used custoner-specific allocations to report these
adj ust nent s. In reporting BILLAD2, SKF took the sum of all the
adj ustnments for a particul ar custoner nunber, divided the totals by
total gross sales to that custoner nunber and applied the resulting
factor “to each reported sale nade to that custoner nunber by
mul tiplying the per unit invoice price by the custoner-specific

billing adjustnment factor for the relevant period.” 1d. at 27.

Commerce accepted SKF' s BILLAD2 as a direct adjustnment to
price after determning that SKF acted to the best of its ability
in reporting the adjustnment on a sale-specific basis and that its

reporting methodol ogy was “not unreasonably distortive.” Fi na
Results, 64 Fed. Reg. at 35,603. Commerce found that SKF' s billing
adjustnments could not be tied to a single specific transaction

since they were “part of credit or debit notes issued to the
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custoner that related to multiple invoices, products, or invoice
lines,” and that “the nost feasible reporting nethodol ogy that SKF
Germany coul d use was a custoner-specific allocation, which is not
unreasonably inaccurate or distortive.” 1d. Although it prefers
transaction-specific reporting, Conmerce realizes that such
reporting is “not always feasible, particularly given the extrenely
| ar ge vol une of transactions involved in these reviews and the tine

constraints inposed by the statutory deadlines.” |[d.

Furt hernmore, Commerce determ ned that SKF s nethodol ogy was
“not unreasonably distortive” since there existed “no evidence on
the record to indicate that the bearings included in SKF Gernany’ s
current allocations vary significantly, either in terns of val ue,
physi cal characteristics, or the manner in which they were sold.”
Id. Comrerce noted that it had verified the reasonabl eness of

SKF' s reporting nethodology in the 1996-97 review. See id.

B. Contentions of the Parties

Torrington argues that SFK failed to show that all reported
billing adjustnment nunber two values directly relate to the
rel evant sales. See Torrington’s Mem Support of Mot. J. Agency R
(“Torrington’s Br.”) at 2. Torrington nmaintains that the Court of
Appeals for the Federal Circuit (“CAFC’) has clearly defined

“direct” adjustnents to price as those that “vary wth the
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gquantity sold, or that are related to a particular sale,” and
Commerce cannot treat adjustnents that do not neet this definition

as direct. Id. at 10 (citing Torrington Co. v. United States

(“Torrington CAFC'), 82 F. 3d 1039, 1050 (Fed. Gir. 1996) (citations

omtted)). Torrington contends that here Commerce “redefined

‘“direct’ to achi eve what Torrington CAFC had previ ously di sal | owed”

by allowing SKF to report allocated post-sale price adjustnents
(“PSPAs”) if it acted to the best of its abilities in light of its
record-keeping systens and the results were not unreasonably

distortive. Id. at 12.

Furthernmore, Torrington naintains that the amendnents to the
Uruguay Round Agreenents Act (“URAA’) did not nodify the
distinction between direct and indirect adjustnents established

under pre-URAA | aw such as Torrington CAFC. See id. at 13 (citing

19 U S C § 1677a(d)(1)(B), (D (1994) and 8 1677b(a)(7)(B)
(1994)). Torrington is not convinced that the Statenent of

Adnmini strative Action 2 (“SAA’) acconpanying the URAA contradicts

2 The Statenent of Administrative Action (“SAA’) represents

“an authoritative expression by the Adm nistration concerning its
views regarding the interpretation and application of the U uguay
Round agreenents.” H R Doc. 103-316, at 656 (1994), reprinted in
1994 U.S.C.C.A N 4040. “It is the expectation of the Congress
t hat future Admnistrations wll observe and apply the
interpretations and commtnents set out in this Statenment.” 1d.;
see also 19 US C 8§ 3512(d) (1994) (“The statenent of
adm nistrative action approved by the Congress . . . shall be
regarded as an authoritative expression by the United States

concerning the interpretation and application of the Uruguay Round
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its contentions. See id. at 14 (citing SAA at 823-24).
Additionally, Torrington acknow edges that the antidunping
regul ations that cane into effect on July 1, 1997 apply to this
review and mai ntains that they support its position. See id. at

14-15 (citing Antidunping Duties; Countervailing Duties; Final

Rul e, 62 Fed. Reg. 27,296, 27,416-17 (May 19, 1997); Ilnitiation of

Anti dunping and Countervailing Duty Admnistrative Reviews and

Request for Revocation in Part, 63 Fed. Reg. 35,188 (June 29,

1998)) .

Torrington acknow edges that this Court has al ready approved
of Commerce’s practice as applied under post-URAA lawin Tinken Co.

v. United States (“Tinken”), 22 AT __, 16 F. Supp. 2d 1102

(1998), but asks the Court to reconsider its approval. See id. at
16. Torrington conplains that Tinken erroneously held that 19
US C 8 1677nm(e) (1994) shifts the burden of proof away fromthe
party who stands to benefit fromthe claimnmade, here, SKF. See

id.

Torrington al so contends that even under its new net hodol ogy,
Commerce’ s determ nation was not supported by substantial evidence

i nasmuch as SKF failed to show that (1) its reporting nmethod did

Agreenents and this Act in any judicial proceeding in which a
guestion arises concerning such interpretation or application.”).



Court No. 99-08-00461 Page 9

not result in distortion; and (2) it put forth its best efforts to
report the information on a nore precise basis. See id. at 2.
Torrington enphasizes that SKF has the burden of show ng non-
distortion and best efforts, and having failed to do so, nust not
benefit from the adjustnent. See id. at 22. Torrington,
t her ef ore, requests that this Cour t reverse Comerce’s
determ nation with respect to BILLAD2 and remand the case to
Conmerce with instructions to disallow SKF s downward home mar ket
billing adjustnents, but allow all upward honme market billing

adjustnments in calculating NV. See id. at 32.

Commerce responds that Torrington erred in relying on

Torrington CAFC because the case does not stand for the proposition

that direct price adjustnments may only be accepted when they are
reported on a transaction-specific basis. See Def.’s Mem in
Partial Oop’'n to Mot. J. Agency R (“Def.’s Mem”) at 7. Rather,

the Torrington CAFC court “nerely overturned a prior Conmerce

practice . . . of treating certain allocated price adjustnents as

i ndirect expenses,” id. (citing Torrington CAFC, 82 F.3d at 1047-

51), and “does not address the propriety of the allocation nethods”
used in reporting the price adjustnents in question, id. at 8

(quoting Final Results, 62 Fed. Reg. at 35,602). Also, contrary to

Torrington’s assertion, Conmerce did not consider Torrington CAFC

as addressing proper allocation nethodol ogi es; rather, Comerce,
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only viewed Torrington CAFC as holding that “Commerce could not

treat as indirect selling expenses ‘inproperly’ allocated price
adjustnments.” 1d. at 9. Comrerce notes that pursuant to its new
nmet hodol ogy, it does not consider price adjustnents to be any type
of selling expense, either direct or indirect, and, therefore

Torrington’s argunent is not only wthout support, but also

i napposite to Torrington CAFC. See id. Moreover, Conmerce asserts

that this Court in Tinken approved of Comerce’'s nodified
met hodol ogy of accepting respondents’ clains for di scounts, rebates
and other billing adjustnments as direct price adjustnents, where
this Court found the nethodol ogy to be consistent with requisites
of 19 U S.C. §8 1677me). See id. at 10-11 (citing Tinken, 16 F.

Supp. 2d at 1108).

Commerce al so argues that its treatnent of SKF' s reported hone
mar ket billing adjustnments was supported by substantial record
evidence and otherwise in accordance with |aw because it is
consistent with Tinken, that is, Commerce: (1) “used its acquired
know edge of the respondents’ conputer systens and databases to
conclude that they could not provide the information in the
preferred forni; and (2) “scrutinized the respondents’ data before
concluding that the data were reliable”; and (3) found “that the
adj ust nents on scope and non-scope nerchandise did not result in

unr easonabl e distortions.” 1d. at 19.
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Addi tionally, Commerce argues that its findings are supported
by substantial evidence. See id. at 20. Specifically, Commerce
mai ntains that “SKF could not properly tie the note to a single
transaction” and, therefore, properly cal cul ated t he adj ust nents on
a custoner-specific basis. 1 d. Commerce noted that it had
“verified SKF's treatnment of the adjustnment and granted the
adjustnment as a direct adjustnment to price during the sixth and
eighth reviews of AFBs” and found that it was not unreasonably
distortive, that is, SKF did not favor out-of-scope nerchandise

over in-scope nerchandise. 1d. at 21-22.

Wth respect to Torrington’ s argunent that SKF did not carry
the burden of proving its entitlenent to the adjustnent, Comrerce
responded that it does not require a party to “‘prove a negative’
or denonstrate what the anount of the expense or price adjustnent
woul d have been if transaction-specific reporting had been used.”
Id. at 22-23. Moreover, there was no reason to suspect any
distortion or manipulation in the ninth review See id. at 24.
Commerce maintains that Torrington is mstaken in its contention
that SKF failed to substantiate that it acted to the best of its
ability to report the adjustnent on a transaction-specific basis.
See id. at 25. Specifically, Comrerce argues that it would be
unreasonable to expect SKF to nodify its accounting system and

generate nore precise data when Conmerce has nade the “reasonabl e
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determ nation that, given the | arge nunber of sal es, and t he manner
in which the billing adjustnment was granted, custoner-specific

al |l ocati ons were reasonable.” 1d. at 25-26.

SKF concurs with Comrerce’s position. SKF contends that in
Tinken this Court properly stated that Commerce’ s pre-URAA
treatment of allocated PSPAs “does not preclude the agency from
changing its policy, nor does it preclude the Court from
reconsidering, in view of the Uruguay Round anendnents to the
statute, its approval of Commrerce’s prior practice.” SKF s Br
Response to Torrington’s 56.2 Mot. J. Agency R (“SKF's Br.”) at
11. SKF also maintains that “[a]s a matter of law, this Court’s
reliance on 19 U S.C. 8 1677nm(e) was correct and the sane reasoni ng
should continue to be applied in this case.” 1d. SKF contends

that the holding of Torrington CAFC does not answer the issue in

the instant case and, noreover, that case was decided under pre-
URAA | aw. See id. at 18-109. Furthernore, SKF argues that
subsequent changes in the law, that is, 8 1677me) and the SAA

support its position and cannot be ignored. See id. at 20.

SKF al so contends that substantial record evidence supports
Commerce’s conclusions. See id. at 30. SKF maintains that the
record denonstrates that SKF has satisfied each of the requirenents
of 8§ 1677m(e). See id. Moreover, Torrington only takes issue with

respect to one of the requirenents, specifically, that “‘the



Court No. 99-08-00461 Page 13

interested party has denonstrated that it acted to the best of its
ability in providing the informati on and neeting the requirenments
established by the adm nistering authority . . . wth respect to
the information.”” [d. at 30-31. SKF responds to Torrington's
contention by arguing that Comrerce reasonably concl uded that SKF
acted to the best of its ability and that its nethodol ogy was not

unreasonably distortive. See id. at 31.

SKF contends that its inability to report the adjustnents on
a nore specific basis results from the nature of the adjustnent
and, noreover, it would be unreasonable to expect SKF to alter its
dealings with its custoners to fit Torrington’s conception of the
antidunping reporting requirements. See id. at 39. Finally, SKF
argues that the sanme nethodol ogy used in the subject review was
used in previous reviews where no distortion was found and,
furthernore, there is no evidence of distortion in the subject

review. See id. at 40.

C. Anal ysi s

The Court notes that this i ssue has been decided in Torrington

Co. v. United States (“Torrington G T"), 24 QAT __, 100 F. Supp. 2d

1102 (2000), Tinken and, nost recently, NTN Bearing, 24 CIT at ,

Slip Op. 00-64, at 83-101. The Court adheres to its previous

deci sions, applying the analysis in NIN Bearing to the instant
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case.

The Court disagrees with Torrington that Torrington CAFC
dictates that direct price adjustnments may only be accepted when
they are reported on a transaction-specific basis. Rat her, as

Commerce correctly stated, the Court notes that Torrington CAFC

“does not address the propriety of allocation nmethods but rather
hol ds that [ Cormerce] nay not treat direct price adjustnents as if

they were indirect selling expenses.” Final Results, 64 Fed. Reg.

at 35, 602. The Court further notes that Torrington CAFC was

deci ded under pre-URAA law, that is, it did not take into
consideration the newstatutory guidelines of 19 U.S.C. §8 1677n(e).
Moreover, the Court acknowl edged in Tinken that although (1)
“Conmmerce treated rebates and billing adjustnents as selling
expenses in preceding reviews under pre-URAA law,” and (2)
“previously deci ded t hat such adjustnents are selling expenses and,
therefore, should not be treated as adjustnents to price,” the
Court nevertheless determned that this did not “preclude
Commerce’ s change in policy or this Court’s reconsideration of its
stance in |ight of the new y-anended anti dunping statute [(that is,

19 U.S.C. § 1677m(e))].” 16 F. Supp. 2d at 1107.

I ndeed, the Court approved in Tinken Commerce’ s nodified
nmet hodol ogy of accepting clains for discounts, rebates and other

billing adjustnents as direct price adjustnents to NV, see id. at
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1107- 08, and reaffirmed its decision in Torrington CT.

Specifically, in Tinken, the Court reasoned that “[n]either the
pr e- URAA nor t he new y-anended statutory | anguage i nposes st andar ds
establishing the circunstances under which Conmerce is to grant or
deny adjustnents to NV for PSPAs.” 16 F. Supp. 2d at 1108 (citing

Torrington CAFC, 82 F.3d at 1048). The Court, however, noted that

19 U.S.C. 8 1677m(e) “specifically directs that Commerce shall not
decline to consider an interested party’' s submtted information if
that information is necessary to the determ nation but does not
nmeet all of Commrerce’s established requirenents, if the [statute’s]
criteria are net.” 1d. The Court, therefore, approved of
Comrerce’ s change in nethodol ogy, “as it substitutes a rigid rule
with a nore reasonable nethod that nonetheless ensures that a
respondent’s information is reliable and verifiable. This is
especially trueinlight of the nore |l enient statutory instructions

of subsection 1677m(e).” 1d.

Accordi ngly, the Court in Tinken upheld Comrerce’s decisionto
accept Koyo's billing adjustnments and rebates, “even though they
were not reported on a transaction-specific basis and even though
the allocations Koyo wused included rebates on non-scope

nmerchandi se.” See id. at 1106. Simlarly, in Torrington CIT, the

Court followed the rationale of Tinken and upheld Commerce’s

determ nation to accept respondents’ rebates even though they were
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reported on a custoner-specific rather than transaction-specific
basis and even though the allocation nethodol ogy used included
rebat es on non-scope nerchandise. See 24 CIT at _ , 100 F. Supp.

2d at 1107-08.

The Court finds that Commerce’s decision to accept SKF s
reported home nmarket billing adjustnments was supported by
substanti al evidence and was fully in accordance with t he post-URAA
statutory |l anguage and the SAA's statenents. The record clearly
i ndicates that Comrerce properly used its acquired know edge of
SKF's billing practices to conclude that it could not provide the
information in the preferred form and, noreover, properly
scrutinized SKF s reported billing adjustnents before concl uding

that the adjustments were reliable. See Final Results, 64 Fed.

Reg. at 35,603. Commerce al so properly accepted SKF' s allocation
nmet hodol ogy even though the adjustnents related to nultiple
i nvoi ces, products or product lines since there was no evidence
“that the bearings included in . . . [the] allocation var[ied]
significantly, either in terns of val ue, physical characteristics,
or the manner in which they were sold,” indicating that the

al | ocati ons were not unreasonably distortive. 1d.

Moreover, the record and the Final Results denpnstrate that

the requirenments of 19 U S. C. § 1677me), as noted earlier, were

satisfied by the respondents. First, SKF s reported adjustnents
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were submtted in a tinely fashion. See 8§ 1677nm(e)(1). Second,
the information SKF submitted was verifiable, as shown in prior
reviews that utilized the identical treatnent of BILLAD2. See 8
1677m(e)(2). Third, SKF' s information was not so inconplete that
it could not serve as a basis for reaching a determ nation. See §
1677m(e) (3). Fourth, SKF denonstrated that it acted to the best of
its abilities in providing the informati on and neeti ng Commerce’s
new reporting requirenents. See 8§ 1677nm(e)(4). Finally, the Court
finds that there was no indication that the information was
i ncapable of being used wthout wundue difficulties. See 8§

1677 e) (5).

Commerce’s determination wth respect to SKF was also
consistent with the SAA. The Court agrees with Comrerce’s finding

in the Final Results that given the extrenely large volunme of

transactions and time constraints inposed by the statute, SKF s
reporting and all ocation nethodol ogies were reasonable. This is
consistent with the SAA directive under § 1677n(e), which provides
that Commerce “may take into account the circunstances of the
party, including (but not limted to) the party' s size, its
accounting systens, and conputer capabilities.” SAA at 865. Thus,
the Court finds that Conmerce properly considered the ability of

SKF to report BILLAD2 on a nore specific basis.

Accordi ngly, the Court concl udes that Commerce’s accept ance of
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SKF's reported billing adjustnments as direct adjustnents to NV is

supported by substantial evidence and fully in accordance with | aw.

1. derical Errors

Torrington contends that, contrary to Cormerce’s intent, the
conputer program used to calculate SKF's dunping nargins
erroneously failed to exclude further manufactured sales fromthe
anti dunpi ng cal cul ations. See Torrington’s Br. at 28 (citing SKF s
Prelimnary Results Analysis Mem (Feb. 18, 1999) (Case No. A-428-

801) (“SKF' s Prelimnary”) at 4). Torrington also contends that

Commerce erred in failing to exclude sal es nade outside the period
of reviewfromthe United States sal es database. See Torrington’s
Reply Br. at 11. SKF takes no position on the alleged clerica

errors. See SKF s Br. at 49.

Comrerce agrees that it committed the errors alleged by
Torrington. Specifically, Comerce mintains that in SKF's

Prelimnary it had “explained that the United States val ue added

for ball bearings was likely to exceed substantially the val ue of
t he i nported subject nmerchandi se” and, therefore, Comrerce decl ared
that it was excluding sales of further-manufactured nerchandi se.
Def.’s Br. at 30. Due to an error in the conputer progranm ng
| anguage that failed to include the proper definition of further-

manuf act ured sal es, these sales were not excluded fromthe margin
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cal cul ati on. See id. Comerce also admts that it failed to
properly exclude SKF s sal es nade outsi de the period of reviewfrom

the United States sal es database. See id.

The Court has reviewed the record and finds that Commerce did
i ndeed commit the two errors specified in Torrington and Commerce’ s
briefs. See Torrington’s Br. at 28-31; Def.’s Br. at 30. The
Court, therefore, remands this matter to Commerce to correct the

errors.

CONCLUSI ON
This case is remanded to Commerce to: (1) exclude SKF' s
further-manufactured sales from the margin calculation for
constructed export price sales; (2) exclude SKF s sales nmade
outside the review period fromthe United States sal es database;
and (3) recalculate SKF' s dunping nmargins. Commerce’ s final

determnation is affirmed in all other respects.
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